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ql:uw comes pehihoner, Anthooy CiolT, Ir, vhe for his Patition apainst reapondent
- :.-'h.' "

JURISDICTION

All cvents sel forth in this petitiom occurred in, or are substantially related 1a, the
Northern Distdct of Ohio. =

This case involves and ariscs direelly from a question of Federal lawy; and die courl in
which this Petition is filed has jurisdiction prursuant to 28 UE.C. 2234,

Petitioner’s State Court remedies were exhausted on Scptember 10, 2003, pursuant to
an order of the Ohio Supreme Court,

TIE PARTIES

Petitioner Aathony CiolTy, Ir, 15 an inmate contined by the Ohio Departinent of
Cr}rrm:’rl‘mls at the Lake Trie Correctonal Institodion, pursnant to an order issusd
by the Trumbull County Courl of Common Pleas, Trumbull County, Ohio.

Respondent Rich Gansheimer is the Warden of the Lake Trie Correctional Institution
and has the power (o give appellant his unconditional freesdom,

TRIAT. COUNSEL
Thiereaas T, Fenn

CONVICTION/SENTENCE UNDER ATTACK
Preamble

We hold these tths to be self-cvident, thas all men are created cgusl, that they are
endowed by their Cregtor with certain inalicnahls nights, that among these ane lile,
[therty and the pursuit of happingss.

These words of Themas Jefferson form the basis ol this appeal; a TTabeas Corpus
Pefrition.

Rule of Law Concerning Habeas Corpus

ln Brown v. Yasguez, 952 F.2d 1164, | 166 {(9th Cir 1991), cert. denied, 112 5.Ct.
1778 (19%2), the cour observed thal the Supreme Court has "recopnized the fact that
|tJbve writ of habeas corpus is the fundamental instrument for safegnarding individual
freedom against arbitrary and lawlsss state acthion,' Harris v. MNelson, 394 LS. 2466,
200-91 [1969). Theretore, the writ must be "administered wilk the imilialive and
Mexibility essential Lo insars that miscarciages of justice within its reach are surliced
and corrcoted," Hamis, 394 115 at 291,



Be it known by these presents:

That Anthemy Cioffi, Jr., the Petitioner herein, is a citizen of the United States.

Thal, on the 11th of December. 1994, the Petitioner was deprived of rights that are
seramieed under Article Voand Articls VI of the Conslitstion of the Um'té%l States,

That szid deprivation was due to viclations of said Articles by a State couet, and

That the Petitioner demands reliel and will not rest until relicf is granted.

CLAIMS
Yiolation of Constitutional Rights

I. Article V - 5th Amendment to the U5, Constitution

he 3th Amendment o the T8, Constitulion holds, inter alia:

That no person shall be held o answer for a capital or otherwise infamous crime,
undess on a presentment or indiciment of a Grand oy

Thal nia person acensed of crime shall be compelled 1o be a wiltness against himsel T,
and

That no perzon accused of crime shall be deprived of life, liborty or property without
due process of law,

The Pelitioner asserts thet, in the condnet of his teial, his 3th Amendment 1 £his wore
vinlated in cach of the ahove-mentioned particulars, and cherehy makes the following

clatms:
Claim 1: His indictment was deficient on its lace, because:
fa The specified tme frame rendered the alleged acts impossibic,

Tn the sccond case af record, the Tndictment allepes e acts complained of were
committed on or abour the summer of 1992, Thnder penalty of perfury, the Petitilioner
aeserrs he did not have contacl with his sons, the alleged wictins, (rom 1992 uniil 1995,
which woull muke the alleged acts impossible. {Ann. Bef, 14 alp. 1; Sec also Tohilsit

Al
{b) The Rill of Pamiculars did not coincide with the Indictment.

‘I'ie Bill of Particulars lor this Case alleges the acts compluined of ogourred on or ahaout
the summer of 1991, which does not comncide wich the time alleged in the Indictment.

(Ann, Bel 13 atp. 1)

() The specified tims frame was indeterminate.



Mo specitic date or dutes are given as to when the alleged acts were supposed to have
accurred.

{d] There was no conslryctive notse,

The Bill of Marticulars was nol dete-stamped; and, thus, presented no proof ol
recording. This failure to give conslructive notice shows, incontrovertibly, that
the Petitioner was not legally indicted; tnwil, he was not indicted in such a way
as Lo meet the 3th Amendent requirement ol dye process,

[l vannol be countered that the [ndictment itsell was date-stamped, since thiz was a
secrel document: and, thus, could nol have served to give constructive notice.

(el An error by a U5, District Judge revealed (he irial court®s failure to comprehend
the cumlent of its own indictment.

In resalving a document pertaiming to the Petititicner’s ficsl case of record, Jame 5.
Crwin, a Unired States Thsidel Tudge wmofe:

[n denying Cioffi's petition lor o writ of habeas corpus an March 3, 2003, the Cours
detuiled the factual backeround of this suit, [[oc, 16]. To recap, in Decernber | 996 the
petivner pled guilty betore the Trumbull County Couart of Common Pleas e lwo counts
of gross sexual imposition and one count of kidoapping as to his giffriend's nine vear
old daughter.., { Ann, Ref. 33 aip. 1)

In the indictment; which, apparently, was not recurded, the petitioner was charped with
kulnapping the mather; NOT the daughter]

The kidnapping charge was unsubslaniiated | s the court failed 1o show the mother
was imoved from the place she then wasi ot confined againat her will. The state's
cvidence, an uncorroborated statement made hy the alleged victim, showed anly that
there was u healed argument, lasting approximately onc hour,

Thus, the alleged ilndictmenti iz deficient on its Tece and, in any cvent, would f2il due
Lo eontradictions aml lack of specificity,

Rules af T.aw:

Sth Amendment, T8, Constitution

(1) Mo person shall be held to answer for a capilal or otherwise infamous ceime, unless
om g presentment or indictment of a Grand Tury, and

(2) Mo person shall be held w answer for a capital or olherwise infamons crime and
deprived of lite, liberty or property without due process of law,

Claim 2: His guilty plea was in fact cocrecd; and, as there were no witnesses, the
plea isell amounted to self-incrimmination; to wit, ke was cormpeled to testify against
himself.

Supporting Facts:

Az procl of cocrcion, the Palitioner asseris that:

{11 The prosceution, in collusion with the trial cowrt, racked Up TUMEToUS, STAEgaring

claims in drathing indictments against the Peticioner; uiilizing documents containing no
ruore than hearsay cvidence and specolation in support of said indictments,



{ Ann. et 31 atp 2 [charges], Ao, Ref. 15 atpp. | and 2 [no correboration [, Ann,
Fef. Aan. Ref, 4 atp. 1 [results of examination conducted 4 days afier alleged incident
wire admitted into evidence], Ann. Rell 5 al p.2 [nepative fost resulés scrved as basis
for speculative finding].

(2} The tial courl failed to coter documents into evidence which contained exculpatory
statements, althourh these documents had been subpuenasd by the Petitioner prior Lo
the day of bis trial. {Ann, Ref, 1] at p. 1 [claims nnsubstantiated], Ann, Bef 26atp. 1
[exeulpatory documents were not reviewed prior to the Petitioner’s plea], Ann. Ref. 20
atp. 27 [subject of exculpatory records never rovisited |, See Bxhibils B & ),

(3) On the day prior to the Pelitioner’s trial, his {rial counscl quashed his subpoenus of
witnesses fwvorable do the Pelioner. Rather lhan defond the Petitioner’s case, which
was deseribed asg highly defensible, the Petitioner”s tral altormey elected to cosrce the
Petitivner inlo k plea bargain sgreement, which reguired the Petilioner o enter a plea
of guilty to all of the charges. (Ann. Ref, 30 ar p. 5)

{4) The Petirioner’s teial counsel suggested tn the Petitoner that, in all prebability, he
wouild receive a life sentance i his cases wenl i trial,
(Ann. Bef 37 atp. 3)

(5) I response to a question by the Petitioner, the Pelilioner's trial counsel inslructed
the Petitioner that an indeterminate teial sentence of from 10 to 25 years would, with
programs, amaunt o no nore than 4 years of incarcesation; and, further, the Petitioner
celied on this instruction in meking his decizion w enter a plea of puilty to all charges.
[Ann. Ret’ 37 atp. 4)

Rules of Law: 5th Amcndment, LS, Constitution

{13 Mo person accused of coime shall be compelled W be a witness againat himselt.
(2} Mo person accused of crime shall he deprived ol Tifs, liberty or property wilthoul
due procese of law,

The Petitioner asserts:

That the Duc Process Clause of the 5th Amendment reguires proot of guilt beyord
a reasonable doubt, withoul (e aid of the defendant's leslisnany; since, with no
independznt proof of guill, such testimony amounts Lo compelling the accused o
testity aoainst himself, and

That there was no corroharation for any of the claims made againsl the Petitioner
sullicient to sustain an independent finding of poilt in either of the cases of Tecord,

Tn the instent appeal, he therebry presents the following facts;

In the first cuse, the complaining party { mother ol te alleged viclion) was not an eye-
witness and her claims were unsubstantiated, Tn fact, there was evidence that this ;
plaimliT had formerly made similar claims against a thisd party. (A, Fef 15atp 2
[claims unsubatantiated], Ann. Ref. 16 at p. 4 [complaining party was not an eye
witness], Ann. Ref. 20 al pp. 37 & 39 [no physical evidence])

1n the sceond case, the State produced no proof of any of the cames the Petihonet

was alleped to have committed, The State’s primary evidence consisied of atalements
peepared by & thind party reperter, statements thal were alle cedly made by the two
alleged victims, the Petitioner’s minor sons. This reporter did nor witness any of

the alleped acts. Moreover; in tmes pasl, te Petioner’s sons hiad repealedly denied that
they had, at any time, been sexnally abused by the Petifioner, thelr natural father.



Documnents cantaining evidence of their denials was not produced at the Pelitioner's
l'Ei.rm], E]c.spn: the fact that the Petitioner, himself, had ﬁuh?m:nﬁcd these documents (not
Knowing they contained denials, which would have been cxeulpatory) (Ann. Ref. 15
atpp. 1 and 2 [no carrahoration], Ann. Ref, 20 at p, 27 [s:hject of exculpatory records
never revisiled], Aon. Ref. 20 1t p, 55 [ng phwsical findings|, Ann, Bef. 26 af p. ]
%El’l&lﬁ‘ﬂtﬂ]’_‘f‘ documents were not reviewed prior Lo the Petitioner's plea), See Exhihits

Rule of Law: Due Process Clanse, 5th Amendment, U 5, Constiturion {1d.)
Claim 3: [is present confinernent is due to a Tilure of due [rocess,

supperting Facts: The trial court did not sustain its hurden of proving the Petitioner™s
guilt. Instend, it relied on hearsuy evidence and false statemants that were used 1o
cocree the Peliiimer inlo a plea bargain in which he seemingly had no altemative but
o plead goiley 1o all of the charges. x

(Ann. Befl 15 atpp. 1 2nd 2 [no corroboration], Ann, Kef Ao Rel, 4 at p. 1
[results of examination conducted 4 days afier alleged incident were sdmitted into
evidence], Ann. Ref: Satp2 [negative test results served as basis Tor speoulative
fnding].

The Petitioner asseris:

Lhat, (o any criminal proscewtion. the state has the hurden of produciog sufficient
evidenee of puilt to suslain an indictment that is reasoneble on its face.

Hule of Law: Due Process Clause, 3th Amendment, 115, Constitution (Id.)

Claim 4: The instant Pelition is nol barred as a sccond or successive petition because
it alleaes and proves newly discovered facts which justity the Petitionerls demand for
relief.

suppariey Facs: The Petitioner was pverwhelmed with charges the State was in oo
position to prove. The State leveled these charges ngaingt the Petitioner, as part of &
strategy to trick the Petitioner into a plea bargain agreement wherehy he, oslensibly,
had no choice but to plead puilty to all of the charpes. (Ann. Rell 31 at p. 2)

[n the instane Petition, the Petidoner has marshalled evidence o show that the trial
cowt’s indictntent was unsustginable, being bascd on hearsav cvidenee and a false
premisc; to wit, that he had to cuter a suilty plea fo avoid & [ifs sentence, (Ann, Ref
15 arpp. 1 and 2; Ann. Ref, 37 at pp. 4, bottom and 3, top)

The Petiticnet has also shown chat his trial counse] gave him Felse information, (o te
eftect that an indeterminats sentenes of fiom 10 1o 25 yerrs waeulld he comrmiiled tw a
term of no more that 4 years. (Ann. Rell 37 al pp. 4, bollorm and 3, top) Thus, he has
shown by the evidence that he 15 entitled o relief. This evidence is newly discoverad,
in that i1 was nol knewn al the time the Petilioner entesed his plea,

Rule of Taw: The AEDPA - The Antiterroriam and Effective Death Penalty Act of
1996, Pub L. Mo, 104-132, 110 Star. 1214 {19%6)("AEDPA") poverns the standard of

rovicw for stale courl decisions.
As amended by the ARDPA, section 2255 provides in selevant paet as follows:

A second or sucoessive motion musl be certitied as provided in sccticn 2244 by a panel
af the approprisles courl of appeals to contain --



{ 1) Newly discovered evidence thar, it proven and viewed in the light ol the evidenee as
a whole, would be sutficient to establish by clear and convincing evidence that no
reasonable fact finder would have tound the movant guiley of the offense,

II. Article VI - 6ith Amendment to the U.S. Constitution
The Gth Amendment to the U5, Constitution stipulates, inter-alia, that:

In &f] ciminal proseoutions, the accused shall have the Assistance of Counsel 10r
his defense,

The Petilioner asserts that, throughout the course of his trial. his defense counsgel
lidd mok, 0 fuet, comic to his defonse,

He theretore makes the Tullowing claims;
Claim 5: His defense counsal was not prepared o assist with his defonsce,

Supporting Facts: 1n a sworn affidavit, Attocney Zeny, the Pelitioner’s tnal counscl,
admitted be was not prepared to defend Petitioner against the charges made in the
sceond case of record. Collectively, these charzes carried a maximum senlence of
up 0 25 vears. (Ann. Ref 29 atp. 5; Ann. Ref’ 31 at p. 2)

The case was iried without waiting for cxculpatory records that had been subpaenasl
by the Pelitioner. These records contained stalements by the alleged victims that the
Patitioner had NOT in Facl commilled the scts compliained of1 (Ann, Ref. 20 ar p. 43)

Bules of Law:

Sth Amendment, ULS. Constititution - Wo persin accused of crime shall be deprived of
life, liberty or property witheout due process of Tawe.

fith Amendment, ULs, Constétution - [n all criminal peosecutions, the accused shall
have the Assistance of Counsel for his defensc.

Claim 6: He was misinformed by his delense counse] concerning material facts: and,
as 4 result. entered a plea he would not have entered bul lor the misinformation,

[n response to the Petitioner’s inguiry conceming the length of tme he would have 1o
serve 1F he cotered a plea of puilty as to all charges against him, his tHal counsel
miformed hime that with programs he would aot have w secve uny Tonger than 4 years.
{Ann, Ref, 27 at p. 1 [tial counsel had not properly evalualed the charges against the
Petitimer], Id, at p. 11 [incorrect legal advice], Ann. Ref. 37 al pp. 4 and 5)

Rule of Law:

Where it ia magilesl that the plea 1s promised vpon incomest legal advice, the plea is in
violation of the delendant’s right to due process and is not voluntary, State v. Mikulic
{19463, 116 Ohio App 3d TRT

Claim 7: The time (hal ¢lspsed from the time Petititioner filed his plea till the time he
discovered maleral misinformation was reasonable in view of the facts. Theretore, the
instant Petition is not barred by the Statute of Limitations,



supporting Facts; The Petitioner had no ressonable means of apprehending that the
information received fram his trial counsel § for to hi : i it hi

i im his trial counsel just prior to his plea; 1o wit, that his scntence
would 11.1::- commited t a lerm of no more than 4 years, was based an his trial

Loun sel's failure to properly cvaluale the gravity of a guilty plea in view of charges
facing the Pedilioner, (Ann. Ref, 27 at p. 1, Ann. Ref. 37 at pp. 4 & 3)

Thus, under the facts of this case, 1t (s reasonable fo assume that the Petitioner’s
swspicions wanld not have been roaused unbil sometime after he had served four
years of his sentenee,
Rule of Law:
T'he statute of limilations doees oot prevent a Court from granting reliel n crses
1_ul1r'n]1.'111g equitable tolling. See Dunlap v, United States, 250 F.30 1001, 1008 (6th
Cir, 2001}, In determing it equitable telling is appropriate, the 6th Circuit considers the
petitioner's ressomableness in remaining ignorant of the legal reguirement for fling his
claim, Ses il N
CASE HISTORY
Charges & Senfencing

In the Court of Common Pleas, Trombull Counly Ofio

1st Indictmont

Connts 1 & 2 - Grass Sexval Impositien (F3); Count 3 - Kidnapping {Age. F1)
Naovomber |7, 1043

2nd Tndictinent

Com. Rule 6, 7 - 96-CR-399

Bape (Tile) - Theee Counls

Ciross Sexval Impasition - Theee Counts

September 27, 1996

(i December f, 1996, Judie Tohn Stmard sentenced Cioffi fo ene year on the gross
sexual impositivn count and three o fiffeen years on the kilnapping count {rai the first
indictment, Judae Stuard also sentenced Cialli to ten to twenty-five years oo the three

rape charges and one year on the thice gross sevual impasition counts from the sceond
ilictimiont, As the sentences were to nan concuerently, Cioft faced 10 to 25 years i

imprisonment, { Ann Rel 31 atp 2}



FREVIOUS OR PENDING ACTIONS

Exhavstion of Pethioner's Stale Courl remedics occonrred on Scprember 1020413,
pursuant to an order of the Ohio Supreme Court,

DEMANDS FOR RELIEL

Prieamhble
The Gacls 0 This case revenk:

That on December 6, 1994, Anthony Ciotti, Ir, the Petitioner herein,
was unlawfilly convicted,

That the Petitioner’s conviction was in violation his cights under the 5th and 6th
Amendments to the U5, Constitution.

That the Petitioner was deprived of his liberty without due process al law, and

That, in view of said vislaton and deprivation. the Peticioner is entitled (o the
following neliel:

Al An Order granting Petitioner a Wt of TTabeas Corpus,

B. An Order vacating and holding for naupht Petitioners prior pleas b the stale court's
chargcs,

., An Order vacating Pedtionce’s state coutt convictions,

13, An Order that the Petitioner be immediatcly released from stare custody and
enjoining respondenl gndfor the Stawe of Chio from restraining, inbibiting or
impateing Patitioner’s liherly or personal freedom, now or in the firore, based
upen the unconstitutionally oblained states courl conviclions, and

E. &n Order providing that the Petitioner be granted all ather reliel 1o which he is
cntitled ac Law or in Equity.

BEIT SO HELL,
VERIFICATION

[ DECLARLE UNDER PENALTY OF PERTURY THAT THE FOREGOING 1S TRUE
ANTY CORRECT ASTVERILY RELIEVE.

[ate Anthony Cioffi, Ir.

mzb@ % "J?:



EXHIBIT A
Impossibility
LINCOLN’S MOST FAMOUS CASE

Moonlight Over Mason County

Without doubt, Lincoln's most fumous case in popular history was his successlul
defense of William "Duff™ Armastrong for the murder of James Mctzker. Enown
generally as the "Almanac Trial.” this case fentured Lincoln's use of an almanac to
dizeredit the lestimony of 1 prosecution withess,

Sslronomers as well as historians and lawyers continne w be drowen to this case, Two
Texas physicisty, Russell Docscher and Donald {Mson, have performed astronamical
caleulations that support Lincoln's essertion that the moon was (0o Low the sky om
August 29, 1857 for the eye-witness to have precisely observed the camp meoting
altercation that ended later in Tamecs Matdker's deat.

‘Thus, Lincoln showed his client was innocent hecause it would have
been impossible for him to have committed the erime.

10



HARVEY KAYNE, Ph,0.
Cinical Direcior

LXHIBIT B

D & E COUNSELING CENTER
“The Youth and Family Spacialists”
142 JAVIT COURT » YOUNGSTOWN, OHIO 44515

PHOMNE (330) 733-2487
FAX {330) 793-4559

WILLIAM P FIKTEH, 4.0
Medical Direcior

SERVICES

« Wouith & Farmily
Counsoling

+ Carnmunity Sweart

= 24-Hour Crigis
Srabllization

» Peychiairics
Psychological
Evaluafion

* Therapaudic
Racraslian

* Pra-Hoapltallzation
Scraaning

SERVICE
LOCATIONS

AUSTINTOWN
142 Javil Court
¥a,, OH 44515
{330) 763-2487
Fax {230) 793-4550

YOUNGSTOWN
Cenpalioril Care
11 Belmant Avenue
Yoo, OH 44802
{330) 743-4718
Fax (330) 743-5748

2e-Havr (S5l
Stablzation Linit
713 Balment Avenue
o, O 44500
{330 T44-5544
Fau (330) 744-5582

AMP CHALYL ENGE
TheEpeLuc
Aecreaiicn

38 Wilkinaon Avenug

¥o.. OH 44503
1330 rO5-2487

Accesalble to
the Deal and
Hearing Imgaired
TOD
(330} TH3-0908

October 1, 1996

Thomas C. Wrenn
Chief Counsel - Child Assault Div.
Trumbull County Prosecutor’s Dffice
3rd Floor Administration Building
160 High Street MNorth West

Warren, Ohio 44481=1092

RE: Anthony Cioffi
Mabthew Cioffi

Lear Mr. Hrenn:

Matthew Cicffi was seen for initial assessment on
4/21/85 by Ms. Meg Harris, M.5.Ed.,L.P.C. following his
discharge from the Youth Services Unit of Tod’s=
Hospital. Although Matthew's mother, Lisa Phillips,
raparted initially that Matthew "may have been sexually
molested by their (blological) father®; there was
nothing in the extensive information recelved from the
hospital (including a psychological evaluation) that
suggested corrocbarative findings andfor treatment for
abuse. In fact, there is specific reference to Matthew
denying being a victim of sexual abuse. Matthew was
admitted to the hospital on 3730795 with a diagnosis of
Major Depression after a suicide attempt. A
psychological evaluation suggested a diagnosis of
Adjustment Disorder with Depressed Mcod and a rule-out
of Attention Deficit Hyperactivity Disorder.

The clinical service plan developed by the primary
Therapist, Dave Tammaro, L.5.W. on 5/11/95 and signed
by Matthew's mother targeted disruptive behaviars as
the problem. In total, Matthew and/ocr his mother were~
seen in three sessions by Mr. Tammaro. There were no
reference to allegations or reperts of sexual abuse in
any of the Therapist’s progress nctes.

SERVICES SUPPORTED BY:

‘:E THE MAHCHMG SOUNTY MENTAL REALTH B0ARD #TH'E GHILOREN'S CIRCLE OF FRIEMDS FOLINDAT IO
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GREGOAY CYETHIVIC, MA,
Exacutiva Direpcior



