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Mf,MORANDUM

L STA?EMf,NI OF FACTSi TTIAL COURT PROCf,DURAL HISTORY

The Coun of Appeats, Etove.rJr Appellarc Districl, Trunbu 

 

Coury, Ohio set

bnh ih. facls of riis ce on rpp.at fiom lhc denial ofcioin s p.n_*nle.ce holion !)

widdraw guihy pla.r 'Iriese 
bindinA factuat findinss.,sha[ b. DEsumed ro be omcl'

ad p.tir ioner h6 the bulde n of rebuning thc presu n pljon of oftctn€ss by ctear dd

convi.cins evi'lcne." 28 u.s.c. 02254(exl); ,r/,a, r $,,i,r4 t6t F.3d 3s3, 36Ml

{6rh ci. 1998J. cen .lenied, sz1 U.S. rc.4,o (r999)i Mj@l r. r'aE, 261 F.3d sZ4. S3J

(6th Cn. 2001), .€a &,!4 515 U.S. 966 t2OO2).

Rqpod.rt'3 ateD.trt of g€rcnl frcte id rrirt courr ,tuc.drmt hilroF
p.tuitrirg lo pdirioftr't srit.y prd a.ri(iotr (ror o.c outrt d.[ otCros s€tu|
Ibpcililr rDd l$dtr.DphB itrrotvtrg hk girtrrted.r ,i.erEHtd d"osnkr l&.trrl itrdhrnr.tl. rd rtre colre dch or Rrpr ud Ctu squ.t rDDdiior
turohilc hoorhi ln.D prFretr sors F4 Nold iDdtchentD' iMdoptod rmD th.
d.ri{l of et.tdmmt ol plq .pped .pirio! r.d$d by the ftcetrtt Dltricl Court
ornpp{xk. h Erhibn t.,frde q crrrri( y 0.2003). TruEbll app. Nd.20o)_T_
{t0.}7 !trd !002-T4l)39. 2l)0}O[ic2374 'r t t-6, IOOJ Otio App. LEXIS 2t90, /r,w
to awel .Lti.d,99 Ohlo *3n t546, 200!OiiG{6?1, 201)3 Ohio Lf,XIS 23a5, wnlch
3ir1€ iI p.rih.rt Dort ih. fo[orirg:

Anthony Cioff, J. ("appellel ,) oppsts iie Mmh I I, ZO02 dccjsio,
or {E Tffibull Cou,ry ComDon plos Coun,ln lhnr d4isio, thc trjal
6trn deni.d appellonrs Mdion !o s.t Aside Judgmdt ofconviction ed
to WnhrrrN Pleos of c!ilty", nade p!6@r lo Cdh.R. 32.t. For rhe
followirs @ons, w. adim tne d€cisid ofth€ Fiat 6ln in this man r.

On Nov.mb.r 17. t995, lh. Trumbu 

 

County cmd Jury indicted
aptelra.l on rwo counrs of cros s.xut Inposilion, felonics of the 6ird
degre., in violaljor or R.C, 2907.05(A)(4), od on. coul of(id.lpping,
o a8sauled f.lony of thc s.cond degM, in viohno, of R.C.
2905.01(AX2). Thc cb&ses asoini appel'ut sienned 6m o atresarion

I Pdnions did nor frk a di@l rpp€al in ths slrte @urts fon h,s currty pt.o convio!'ons
dd *ntcn(., dd h6 nor y.r p6ucd a d.lr).d dEd opp.il'TheoriE nar indichcn' in rhe ccond indichenl o-wii a6.cR-5ee, {6 mend.d ro
Efled $c !@ siblins bmde6 s vicrims, Soo Bxtribit 22, Do.ket, CCp 9&CR-599 ar



lhal appell,nl lad fondkd lhc senilati. of his snhicnd s ninc-ys ord
drughlcr fi. @o {os r$itsned to lhc deket ofJudsc Joho sn:ari.

While thal cde w6 pending. app.ttel *as indicrcd for a $uuno un€
on Scprcmbe' !?. l9%. ln rhal ind'ccnql app€ ant wa che8cd lid
rh'e{ounb ol paF. aeemvorcd fttonis of lh. ft{ degr.c tqdr tit
lpe.n'anon'r. rn vbtdion ot R.a.290/.02tA)(trtb)r2j, Md rhle ounb
ol Cm$ serul Inpoioon. in viotauon of R ( 2a07.0r{Al(4) It.
chate.tonlri'.d in rhe ehnd rDdtrhenr jtcmhed hon s,te8orion( rhar
app.rlul hrd .nga8ed in squl aflivir) wnh No of nis b,oto8iol
.hildm yes pnor b $e alc8ditr) conu,ned Jn lhe fiN indicrnent.
This ce ws Nigncd ro the docket ofjudgc Mjlchclt Shater.

On D.c.mbq J. l9oD, s app€ttbr w6 p€psing @ pcced *i|n ,
JUD ['|ai on rhe lm. indituftL appetlor deid.d ro .nkr inb a pte
agEmlnl ovqing borr' indicftnc.ls. At ric .o1u6r of arpc mts bial
@usl m€ s@nd ce wa lrtusrcred io Judse Stuald prio, b app€lt&t
.ntering hk pla. In tuhmgc for appclle.s ftqu.st ro dimiss lh. lit
$Lnmg speifi€rioni .ppetlad agrsd roptedd gurtiy ro one@unr of
uros sduar rmpoinon dd one count ot KidnooDi.e on rhe n6r
indidhenr Appclrar atso.eed to pkrd rutD to Lh;e;unb of Rap€
I"ithour life{cifidionsr md rtu..6un6 of cos Ssurl Inpo}iu;n

On Decenber 6. rcoo, oppe,lrnr rb *nrered to
Cs$ S€rul lnpoiirion cour ,nd .lue b tiften veb u,, uc
Kiddpping ount onriincd in rhc dut jrdicrno!. Or re ,flno
indituent Lh. rrol6d srcn..d arDe rn( (r rs b Nenry fit.r4
on rne nrc. Klpe 6un6 od one J@ on rhe rh,ee @16 otcrcs s*ul
ImDo-inrcn. All*nhcs r* s @ run concunenrty. mtuingspp.,ter
wd hced a'ft ren lo tknry-five y.6of joorienmenl

On Mmh 16, 2001. rlnosl forr ed a holfy4 aftq ht *ntenc,ng,
oppelldr filcd a 4Morion !o Sel Aside Judsnffl of Convicnon mo o
wilhdnw PI6 of Cuilly." The r.irt .oud h;t M .videntiary Dtuns on
,duary J | . 2O0) Tle riil au dcnid atpelMar mdion i; a iudSnenr
cni'y d.rci Mdh | | . 2002 r rFootrft dd.d !

',,1&, p" Ern'bir 2. tndichenr r ,t7,05). ssi8ned Trumbu 

 

(ounq Com of
Commd-Pk6 r-6€ No. a5{R roo: ftnibir J. Indichenr I 02 7/a. r ssien; I rmbJtl
So^Uj C:d o' I orynm Pl6 cs No, 96-cR-saa: axhrbir 4. rudsntrr rnrie.(12r,46. S$Encjn8), (.p q5.CR-oob and go{Rraa: Erhibtr s, Vo,ion ro Ser Aiide
Judgmed ol Cmvidion md ro \|ithdrn$ Curtty pt6lt,thotr, acp b-CR_6oo edc6-CR--tao: Lrnibir 6, Deka C( PQr-(R,6q6: F\hibt /. O?pdlirion ro Wirhdrsatof
Plc-a 1142 0tr CCP95-CR-6oo md s6.CR-5aa: bhibir S. Supptenent t Opp.lirion b
wirhdraMr of Pleo t76,0r). c.p 05-cR-6ao md q6-cR-ii,a. Exn,bn a: Ird{,ip
[withdwrl of Pla H@jns), ccp 95-CR-696 od 96{R-599; Exhibit t 0, Sralc.s rb6i-
t-I@in& BdelE WirhdraMt of Ple rrtr.02). CCp a{{R.6o6 md s6{R_5aot Fxnibh
I l, ,udgmeDr FnrO (t/t I/02. Denljng Wirhdwa, of ptert, CCp a<.CR{oo ed 9G



IL APPEAI, FROM DENTAL OF PoST.SENIINCE WITi{DRAWAL OF
GUILTY PIJAS

A, P.titlon.r,c ttD.ly diEd rpDat to th. f,lF.lth DLftict
corrt ol Appet* Tmb!.tt colnar, Ohto frcD rb. trirl
courfs ded.t of pta $ndlw.t _ COA 0Z-TR37 !d 02-
1R-3t,

P.liriond, rhrcugh tud (!trom.y M&k Mein), nl.n , timely noricc of

tpF3l on Marcl 26,2002, ffon rhe riat coun's dcniat of wnhdra\€t of guilry ptcs.

(Exhibit | 2, Noti6 ofAprsl asjs,ed El.vq t Dbtricr COA cse Nc. 02-TR,37 dd

02-Ia-39.) Thse appodts w.@ orderld @dotid,l.d o April t, 2002. (Exhibn tj,

Judgoe Enry. CoA 02-rR-17 md 02-TR_39.)

On July 30, 2002, pctitionef, ihrough au$I, dtcd his app.Udi,s briel sliting

lhercin the folldi4 lom ssiSM.nt of @r:

l. fte Eirl coun emd i. oveduting D.fonddrAppe tur s mond @ sd
adeJudSmenb ofconrjcro. Md to wj$dds d*of guitiy.

{Exhibit 14 Appcll&fs Bricl coA o2_TR-37 dd 02_TR 39, al p. ti Exnibil lJ,

Th. $!re 6led ils rtp. e,s briofon AuElsr t4, 20OZ oppoliDs lhe ssjCmenl

nied by F€titioM. Gxnibii 16, App.Ie.s 8.i.4 COA 02-TR_37 sd 02-TR-39.)

cR-59r. P.tirione M Epcsftn in dE rriat cout lhmush $nl.ncirs by atrneyThtu zd.. sc cxl bir s d p.3. pdirjo.. b FpEqled durinc wirhdnhl;a
IR:TT ry lioTeys M.�&r l\.railn and srv.n BEdt.y. se Fxiribn 5 ar p. t.@rA w4 enck o Apnt 24. t996, tqctrudrdsd-rknq_nine 1229) drys pllal
b u. toMarrat'on orde sr.ncins odd h6in. B.€r |hr insE r Ddirion ;6;l;
?tu,"AtPlA :.ryry:99,4!DpA\ prcvi,ons appt) b lhe Nis of ,hir pdnio,
L'tuh i. Mupb.52t US. J20 tteqT\ M4m " MikhAll. J2oF.td 604.6l.t i6tr cn.



r l

On Mry 12, 2001, lhe Et.venth Dist icl,ftmed th, jud8n.nt ot th. Eiat coun

dmyjns vilhdr sl oflhc euilty pleas, (sc. Exhibn t; a6,,ec, Exnibn 17, Jouoal

Entry ed Opinioq COA 02-TR 37 tud O2_TR,39.)

B. Ptliliomr'e aimcly rpp{t of COA 02,TR-37 rnd 0zjrR_19,s
.pr..l rlfimmce to a[. Olio Supree. Cour _ OSC 0U097.

On Ju. 21, 2001, p.liriond, lnrcuch cdunsel (arbmey Mat Mein), nted !

Iimely (l) nolic. oa app€al dd (2) juisdictionat menotudum in rhe ohio Sup@e

Coun ftom th. Elddtt Dstrior,s lmminc, of rhc deniar .f wirhd..*rl of pt6,

(Elnibir r 3, Norie ofApFjl, sisned Osc C6e No_ 031o9?j Exhib,.t 19, Jurildiotion

M@mdM, osc 03-1092) nE dsbor conlained in pititionea3 lonc popsirio.

oflaw slot d rhe folowirA:

PRoPQSmo]{ OF r-AW NO, l: A notion 10 $t si.le judshe#s or
wvicljo-edb wrhdr!* Bxilr' pt6 is rh. pDpq vehicte to ar@k rh€vdrrtt d Eu'lry pt6.nhd b' a ne@ y ch.lteng.o rcu5€d trho
@penc uDon ine advi* ed tulNt of his andey whq 6e domey h6
nor dalul.d |ne sbre.s @ F,o, l(r ruFtins rhe,mcd Rlatrvc i6rcFphnce r Ejetid otlh. pre pEpNt.

(Exlibft | q Juisdicrion Mmo6dum, OSC 0l_ I097, ar p, lJ

o. July l& 200t, rh. p@ulor fitcd I jddiction Bpons_ cxnibir 20,

JuisdictoD RcsponsE oSC 03J 097.)

On Scpldnb€r t0, 2003, the Ohio SupFnc Cou.t daied tdv. to lppEl tud

dkoissd tte appel s nor invorvins oy subsr.,riat connituno.at qu6tion. (Exhjbir

21, Ordcr, OSC 03J09?, ftrthe Eponcd at 99 Ohio Sr3d 1546, 2OO3Ohic46? 1, 795

N.E.2d 684, 2003 Ohio LExrS 2345.) Thft @ ,o ijrlhd +p*l rrom 0rs deGion_



cRotND FoR RELTEF NO, l: Fedent law dd rhe Sixth
aoendncnt ro rhc Unired Slates CoBrjtution pDvid. a dcfendal wirh lh.
.thl ro etr crive ounsl. p.lirids va ddi.d his mnsriiutidst rishr to
crrdriv€ li.i.ll cfust. [ExptMijm .ttd.d]

(Do._ l, p.titior, al I t2.)

This chim, thrt Cioft,s guilty d6 v@ inv.tidty cnreEd * a Eetl of rhe

inetr@dv. asisljrc. of aial oDFt, *s p@i.d in Inc sratc @ufls wirhi, th. posr,

scre dolid 10 vilndFw suitty tte6 ed d. lppots lhar aoFod 6om |h. r.ial

coun's ddial ofihrt ootion_

PuFur. to rtir corrt'! sim Cd* Ordd of S.Dt Dber 15, 2004, E D@ 4! .trd
tt€ Rrl6 gwmhg S..don 2254 s.., Epoldot BDEtfi[y .trbri!! rh.
follwi!C:

c Fed.nl ActioD - @EEdJ Pdi.roD for Wnr otllrbos Corpu,

on Seprdb.r 10, 2004, pdilionr, dlolgh ncw coms.t (anomcy JefiEy

Coodnm), fflen th. instanl p.tition for s.il ofhabeis oorpus. natins rhe folowi.g tone

III. TRIJE CAUSE OT I'ETENIION

ft. Lue 6E of !.liriond,s d.t ntion, tne rrjal 6!nt judsDql €oris of

tuvidid ed srnq 4 afiachcd 4 cpddsas Elnibir 4

ry. Pf,ivIOUS FEDERAL PETITTON

To lho bd of EsFtrdenfs hldr.ilgc, p€rnione. !s Dor pdjosv fftcd oy

olhe. r.dml pcritids for hab6 arpus &tief perbining ro the onviclion, whicn is fte

subjat ofthG habai p@edin8.



Y STATUIE OT LIMTTATIONS

Petftiole.lild th. hn!trt L!b6r p.litior tola afl€r $. c4imrior of
tL. o.tsyer p€rlod ol linitrrid for fittog . peitdon uder ,3 U.S.C.
t2,r4(d). Ar n.l, ltn' ,€rftion bNt b. di'Dis.d r|rl pEjudi.a

(A) lhc date on {nich dc judgn.nl beM. final by the
@cl6ion of diEcr did or rtc qlislion of d'c tin€ fo.

A one-yod sr0lute of limir.lion shalt appty !o an appticarion fd a *rit ofhabs

6rpB by ! p6on in cuslody pB@r 10 rhe judenenr of a s1ar. court. 2s U.SC,

22.1.4(d). This section G !s lol l6ws I

{d)ll) A l-}d psod ollinidion shatt atpty ro an spphErjo
lor a wdr of hrb@s corpur b' a !q$n in crjrod' ph@r b 6e
judsnent ofa State mu.l. Thc limirdion p.dod shatl M f.on rhe

(B) lhc dat on which th. iDp€dimdt lo filins 6
.pptimti@ c@ted by s1rr. ldjon in viotatio of tnc
Consdunion d lM oflhc Unit d States is Emd.4 ifth€
appliomtwapftventd non fitinE bysrch slat artionj

(C) rhe d.tc d qhich lh. tunsdnniond nBh srlrcd ws
inirially rccognizod by ln. supGmo Cour! jI lhc rishr hs
bq nwly ftcogntcd by ll'r SuDMe Coun dd mad.
rEtMctively appliGbte ro c5g or co at€El Evie$ or

(D) dF dde on vlich rh€ fa.tul pEdiqte ofrh. craio or
ch'ru pEbGd 6uld h.v. b@ disrcEd thblg lhc
ehise ordu. ditigqe.

e) fte dnc during qhioh a pbp€rly fited opptierioD for Sr.rr
pos.$nvidion or orhd @lhc6t Bis win Esp4t ro 0,e
prdinmtjudgm.nt or chim is pendins shatl ml be ounted loward
ey poriod oflimiiltid udd $b subwdoo.

A srd. priFncr hs on. ye fron th. @ctusim ot <iiEet did or rhe

exp'mrio. ofthe tim. for *hns $cb siw, wnichev€r is talcr, !o file for Gdcal

habes &lict Th. Sixrh Cimil ha deoidcd lha! und€r 2244{dXlXA), tn o.aya



smne of lidilntion dc nor bcBi. ro run urtil dc tiDe for nling , pelilion tor a writ of

ccilio&i for dirccr Eviee in tle Unilcd shtes SupEmc Cou,t h.s expjrd traz I

Randle,226 F.!d 691.69+95 (6n ct. 2000). A crimjnal defendm. h6 only nincry days

rollowine th€ slry ofju4menl by 6e ,tlarc coun ofl6t rsorr', in which lo rite a

p.tilion for a writ of ertiotui. Sup. ct. R. lj. ln addnion, tn, Unihn Sratcs SupEfte

coun hs h.ld ihat dnd Bi* is sene€lty considered to inotude $c iinetynly p.riod

for sekins ceniodi. /s,r/ r LynaDeh,492 U.s. 302,314 09s9). How6, a ootion

lor lavc io tle a detsy€d rppst d@s not p6rFn. rh, srln offie linitalions p.riod. tr

vould eretivcly .vi$.EL lh. AEDPAT sr.rub of tinitarions it by nsdy detayins

his nolion for lerve ro file a dclar€d appmt, a petitiond could indcfinitety *l€nd lhe

lirc fo. seking Ldeal h.bs Eti.t Rr,rrbr v Drrak,2aF. StW2d 396 (S,DN.Y.

1993). Alrhough I morio to. detayed app€nl oay loll lhc Mnin8 of thc oncyctr

statu€, ir shall nol ane lhc st!fie to b.si. m.* {pon trs d.nial. lbah, , C@ren 246

Tfie on.-y@ Friod of tihilation L lotred for tn,t doun! ot ljn. in ftich ..a

pbperly fil.d rpplimlion for Stlrc posr-oonvicljon o. orher colatedt Eview wirh rcspecl

lo rhe pslindtjudsnd or ohim is pfldins." 28 U,S.C. 224.4{d)(2), Ar appti*rion is
"pBD€rly 6ld" who ils delitery dd acccphc. e in comptilnoc wi$ tne appticobl€

faws &d tules sovedins fili.gs. ltnu y. Bewl, rzt s. Cr, 36t eono). Speoific,lry,

such pre€duEl nles inclu{tc the fom of{E dooume.! the rime limi6 upor its {Gtivery,

$e 6un md offica in which i mun b. bdgcd, ed tne rcquisic fitins fe.. .rd.

Additionally, fottowins review by $e sllle's hi8lBr tuu( lh. louin8 period for srale

colldl.ml €view now includes lime for filing a pdilio for @rtiorej in rhc Uniled St t6



Stffm.Coudrl ^beta y Ma in,343 F.1d 164, 172-7t (6r1rcir.2o'J, (e" bm).

Fu *, the tollins pbvision d6 not .Eviv€' lne linit lions pcrio4 i.e,, cslln

lhe clak al zdo, Il m orly sdoe to pouse o clock rhal has nol yel tu0y apiEd, ltdnd

r. Khulnm4 99t F. SnN. 254,259 is.D.N.Y. | 9r8)i rnd r.rsl.f e. Moue, rs9 F .3d

1256 0l$ Cn,2000) Gtt coun pdnim nted atur the dpiration of lh. hal,.$

limitdions period c nol tott rhat pdiod baaus. there is no p.riod eoainins lo bc

roued). ol'ce rhe limiirrion pqiod k dpirc4 shr. @ atdl rcvicw p@ediDss co .o

fonscr s.r. to lvoid fhe sbtur€ of linitzti' bd, R^hid t. KhutMna 99r F.Supp. a1

259.

'$herho 
successftl or Dslce$tul, neilhg s dctaled apDlicalio, b re.pln nor .

delay.d app€l ofm adwNe d6kio. witl esllrt lh. sratdo.y rinc timitorion_ ,tsuc) I

Cane.,246 F -3d sts (66 Cn-2o�ot), OotdiDg thot a delry.d apped 10 lhc ohio slprene

court d6 not E{rn but only rllls for the rino pedins}

A pEviosly fibd tudl habed peririon docs not tolt the tinir.lion period uder

$. h,b* cdpur siatue. TlE Unn d 5r!16 supEm. Coun dmidcd lhjs qu*rion 6 o

h$c or fi61 imprssion. IlE Courr hetd thar the limiirrid! psiod sov.6hg stai.

pisnd'i peftionc lor ledeBl habe$ coaB Eticf is not idl.d durins ln. pddcncy of

prio. ferteral naba p.ririons. Dtu@y. Valt r,533u-5.t67,121S. cr2r20, t50L,

Ed.2d 25t (200r).

Applolior

Pclition.r *6 ek @d or Monday, Dadbcr 9, t996_ {E\nibn 4,) tis

conviclion b€@e fml fd h.6ed purposcs &jny dals lrtd, on wednes&y, J$nary 8.

1997, waen he fail.d io fite a lin.ty noiice of opp@t in rne sl,re spDe|l,lc @!n. Tns



habas linitatims p.riod onmd@d runninB $e idt day on TnuB&y, Jmury 9,

1997, od dplr.d otr J.trury 8, 1994. p.titioner 6l.d his motion ro witndEw pts

1,t53 dryr hl6 on Frid.y, Meh 16, 200t. Becaus thc habe6 timitlljons p.riod had

long sinc. dptEd by lhai point, thc notion to wnhdnw guitty pl.as did nol sene b roll

Ite ru.nins of61lJ. linit.lions pdjodr rhcrc *rs no tiDe bn lo tolt. pashjrr r. Kh,lnank,

991 F. S!pp.254,2J9 (S.D.N.Y. l99a): tutt Wehtu/ r M@re. t9g F.ld t256 (t Ith Ci1.

2000), nDs d addnional rr74 daF a@.d behv.e. Fnday, Mscb t 6, 20Ot {!hc dale

t]je motion 10 wirhdw guilty pld ed oled) to s.pcnbs 10, 2004 (when pdirim

filed lh. ins1anl hab.s p.dion)-

A Evjw of rhe foEaoihg sequence of cvenrr indicalc rftar , tot t of 2;87 d.ys

0,163 + r p?,1 = 2'!BA ohD&d nN. the dphrior or rh. h.b6 tiDtt doN p.rrod

on Jmhrt 8, 1993. Respondenl submils lh.t ur. inst trt p.tition @ cminddy rinc

bd€d ar tho rine the motion ro M$draw guilty pr6 w6 likn in 6. tdat couG tct alqe

by {re tih. lho instml hab@s peririon ws nl.d ir tllis Coun.

Pefiimq hrs nor allcs.d or shom thrt (l) lhe sllt un@nsdniiomly or in

violalior or f.deBl hv p@rd hir ioh lincly fitins his habcds @rDs petitio., dd

tha1lnc imF{din.nt va Emoved wiltjjr the post yes; (2) nis claihs e basd on !

@nslihriional risht ncwly @osnized by rh. Urit d Sbr6 Supfme Court within tn. psr

yw md mde rcLda.tve !o @s on @llolent rview; or (3) th@ugh rhe .xdie of due

dilig..ce, he 6Dld only hsvc dieover€d th. tacluat bascs for hjs ctaims,idin rhe pasl

onc ya, Tns.ro&, p€ritioftr's hai6 6rp6 p€lilion is baned 6m nrihdjudioi.t

Eviw by rhe one-y* sratute of tinnarions ser fonh in 28 U.S.C. 0 22,14(d), 6 mdded



EI'IDI NTIARI II&AAINC

Evidcntiery hdings @ no1 ordjnsily h.rd on h!ba5 uoryus R,tr, ,n pM,

b.s@ sble Factull drcmiMlionr @ .ntirL! ro ! pGbpdon of @ftc|ncs. ?8

U.S,C. 0 2254(.X I). Undq S€tion tO4 ofAEDpA, p.riljoner hls th. bud.n ofeblrins

lh. pBumprio. b, clcor dd @Dvincins eviddca puEuml to 28 U.S.c. $ 22j4(s), no

rDnn r h6ing should t€ nc6ery since rh. w M b€ d@ided non lhe r&rd.

Kee..r I T@ato-R.ta\ 504u.s. | (1992).

I1f. CONCLUSTON

Ir viw of Oe fmsoing taw dd dsM6q rcspmd..t 6p@tfrly submits ![,t

lhc pdilion forwio{nab@ ma$ shoutd bc disdis,en.s rime-bucd. R6pod.n1

subnits, wirhod uiving rh. issuc, tlrl & evidori.ry h@ing on rhc panjo. is .or

wt'lfuLd or rc€d.d a $r martdu b. dsidcd nom lho lMr4,ee Xeh4,, tan6r.-

xq€s, rqra Fimllt rdpdrdent Equ..ts rh!1 a Cstiffcat or Appcdabirfty nol h.

JIM PEIRO (0022096)

/SreRECORYII RT(E
GRECORY r. HARTKE (002478 t )
Asskionl Afiomry cen@l
c@ctids Lirig.tior Satio
slrre oflc Bldg., I ltr Flw
615 Wrst SuDdidAvduc
clevddd, OH ,l4l l3- ! 399

Fd; (216) 737-3480
E{ail: Bl'ank@!g.dr&,oh.us



CERTIFICAIE OF SERITCE

I hercby cedi& rhal rhis ttotro, ,, Dis,;$ vs nted clalbnimly wirh lh. Courr

on Ddeobcr lq 2004. A copy of ihc fo@eojng is avlitlble io periliondr @ui!€I,

Jeftry v. G@dmm, Esq,,2t2 S.n@ Avenue, Wam, OU 44481, through rho CoEr',

@&ECIoRY T. HARTKE
GREGORY T. IIARTKE (002,173 D
A$,31h1 Attoney GeneEl
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