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Now @nes peliliomr, Arnhony Ciofr, Jr., lllo objeis io rhe Report md

R@m6<laiions of itD Mogistrate Jldge 6 rhe follosjng bsis:

TL. Mlgi.tnr€ Jdge's Repora tnd Reonmodlt'ior ir corh.ry to trw rd hih to

.oftctly rpply th€ rcn ettutut€d rhmtrrds for rutilg upotr ! notiotr to dtubis.

Fedeml law sets forth a cled srmddd ro be appticd by @!ns facod wil! q

F.Rl2(BX6) Dotion lo disnis: \!e Court nst @nstrE rhe conplditrt in lhe liebl mosl

frwmble to the plaintiflls], rett all factud slleeatioG s r.D, dd detemin€ whelha

the pbn)rifflsl undoubredly ce preve no set offrcrs in suppod of lthenl chims dsr

would aride [thd] ro Elieli LRL PrcFrti€s. er sl.. plaintitrs-Amellets. v. pottale



Merrc EoNine Authontv. d at,. Defenddb,Appelles (On App.d fron the Unned

Sldes Dshi€l Coun for the Nodlem Disrricr of Ohio); ciling In re Delor& Motor Co.,

991 F.2d 1236, 1240 (6rh Cir 1993); May€r v. Mylod, 988 !.2d 6j5, 638 (6r'n Cir t 993).

Iade4 6e 6d Cimit U,S. Court ofAtpeds hs sageiously h€ld ihar "A conptdint

should not be disnissed unl6s it ap!.6 beloDd doubt rhal pLhdfrcm pmve no ser of

facb iD !trptoa ofhis claim *nich muld olitle him to Eliet , Micha€h Blds. Co. v.

Aoaitlut Co., NA.. 848 I.2d 674, 679 (6ft Cn. 1988) (quotilg Codev v. Oibsd 355

u.s. 4t, 4546 0 957).

I! the pEpnt &iiotr, the Magisbale Jndge faited io apply th€ forcgoibg st rtard

h @iving at rhe R@ort ed Rdolm€ndaiion.

Itritiallt n is mtewodly rhat the Magistnre Judse'5 Rcpon hcorody srlls rbal
'?etirjondpEsmis th€ followingJo/e€rcsd forreliei "Fedenl lN and the Sitth

Ahe"Aneht to he United States Co titution proride a delendat ,ith the i4tjt to

eftecti@ .Mel. Pennoret v6 de,ied his @neftutiomt nstu h efe.tie cowet "

(ilrliG add.d). Irr Relor ad eonnddation rheEater €Dttelely isnms ile Frhs

qleEive fadul baris *t forlh in the pctirion. all of which m verficd uder mtn by

letihm€. Andotry Ciofli.

In thes obj4tions, peritior€rs argmmr wil focu upon ihe equnabb iolins

previsions ofAEDPA, d Henuy i erprcted in Souler v. Jones No. 02-00062, (6" Cir

Je. 18, 2005). In th. Report and Rmlmmdation, lle Maeisl€te Judgc cmrly noies

that Petitioner Ciofii 'lnade no filings fron Janury 18. 199? ufl Mmh I6, 20Ot whm

he 6led a Eotiotr to $t 6ide th€ jud$etrt ofhis convictioN ed lo *illdnw his gdhy

pl@" Reporl &d Reconwtutatio$ a1 8. 11 is vell esrablished th.t rt e one yer slatute of



linitati@s oder AIDPA is ei juisdicliond and h slbjecl to equit bt€ rollirg, Se,

so'rte. v. ,odes, su!R, a,z' Alto v. yu}jrs. 366 I.3d 396 (6d Cir, 2004). CoBauing

lle allegatioG ofth€ jtutant peiition in a [gn1 most fsvonble to petinond Cio6, s rhe

coln is requircd to do who adftsing a nodon to difliss! it is abuddrly cl@ thai rhe

notior nBr fail ed be d€nied m [E bais of the periion being .timebded" b€lse

petlioner Ciom is entnbd b equitalte tollirg ofthe srarule of limitatioB.
'nre Repon ed Reco@endation ofrhe Maeisrat€ Judge nal6 Ep€aled

EleErc. to t!€ lact thar Filtiond did Dot fle r Estme to Rospotrdoas Morion ro

Disiss. How€vs, a notion !o disnis is a vehicle to tesi rhe leeal sutrciency ofrhe

dadineq not to judse th€ .r€dibitity ofl!€ facts or ro nate delemimtions s a facr

fndq, Filng a norjon to dbniss do4 not sddte peritimer wil tne budo of @Di.g

tinad with factuat wid€n€ beymd th€ face oflnc pleadilgs. Ir is meEly a veticle by

which epondeni seeks rhe Cout's rcview ofthe lesEl sufticiency ofpedionefs

,llegstions, ss@ins then alt 6 lr@. As sEb, h rhe abs4c of a ne€d to €oftct

dedine deficienci€s, no fimnei epoM to s morjotr 10 disniss js EquirEd or n@sary

Aoh peritioner, ui6s ihe @urt lates afr@ative action ro conv€n tne borio. to djsnis

inlo a nodon for smsry judgtust. tlld th€ @urtlak@ afr@tive adjon ro rreat

Espond\.r'r's motion d a notioo for swary judgnflt, rhe budm @utd hare been on

pditioM !o cone foMErd witb $me affimarive evirtence to $pport rlc tactual

sll.gatioB ofi!€ lladines &d demonstrdt€ a geuire ise ofMteriat facr. Ibe courr

In Swedbqe v. MmEke No. O?- l5j t 7 D.C. No_ CV-99_01977,MS, (Augur t4

2003), the United States Dishicr Coun for rhe Districi ofAriaa ctdly addreser! th€



proes by whch a coEr cu @nverr a motion to dismi$ inro a nolion tor smnary

'ou circuit ba als couide&d rhe convdiotr of Rul€ 120)(6) notioE ro

disiss inio s@ary judgDent morio$ &d e$entially @ncluded lha1 a di,tricl coEt

must rake en€ .6marive acrion to efetute @nv6iotr. Ite fd ofrhse 6eq N94!

Slar lnterotioal v. AJizoB Com. Colmision_ 720 F.2.t 578 (91h Cir. t 98j). is

particuLrly devmt. tn Epo4e to lh€ conplair! the Comission 6ted a tule i Z(bX6)

notion nhich the dtuaict court gtured. On ap!€sl, plajntitrNorrh $ar uge.t this conn b

coBidq additional nalte6 beau* North St r had filed wil! rle disbict coun a trial

mmomdm *ith 48 atracbed exhibils, which the disbict ort did not exclud€_ North

Sta dgned thar $e CiDmissiotr s molion to dismhs fu th6 @Nde.r lo a moro rbr

s@ary jndgn€ni ld at 581. Ihis court rc ded the r@r.t ad Djeted North Slats

dguoq a tn€re ws !o indicalion rhat lhe dislrict court had Elied on rhe €xrEneos

matqial in rulins on the hodon ro dimiss. rte held thal rhe disrrict coun had prcFrty

trcated the morion s a morion ro dinis. Id. at 582. plaintitrs uitatemt acrioD @

insDfrcietrt to ctu* a convdioD S{edbqe. s!pn.

h J&kson y. Southm Catifohia cs Co_, 881 I_2d 638 (9th Cii l9S9), lhe

defddbt 6led a nolioD 10 disiss tud atrach€d afndlvirs 6d orlEr docMmll. The

dislricl roort did nol explicirly irctude or qclude thosc nare.iols €ither at a heding on

the notion or ir ! kit€r ordtu emtjng Nori! Sid. supr!.rhe 9d Circuit wol€: ,tAl

mohon to dituiss is nor aulonalicaily @nverrcd inlo d mtion for sMo@y judgidt

wheBq 6atl6 oulside rbe lladirgs harpea to be filed wirh rhe coui tud nor

qpEsly Ejecl€d by the @urt." Id. at 642 n.4, Ibe J&ksop mln lEld tlEi rt€ djsrrjcr



{ )

cout had not ex?I6sly relied or rlE marerials tbat tne defendar hld subrDitted &d tiDt

the nolion @ pFpedy ch@ledkd s or€ to disGs hds Rde t2(tx6).

Cmcludins thst "tle plain leeuace of tRule 120)(6)l d@ not p€mit convdion lDon

swi@." Id. '"Th€ rule dir€crs rhat a molion *ith enra@u natdial is ro be b€ted s a

snnhary judgn€at noijon ody sn n te mabnal is pEsnied to &d nor dcluded by

lhe district coun. ]tree lhe convdio aubmatic ulon senice, rlE disticr coun would

not have dy discretion ro €xclude tn€ naierial, The rut.\ requirendl rnal a couir

prcvide mtce d.l d opFrruiry to spplm€nt als muld b. negare.t. tt atso mkd lhat

its inlqprct lio! Mords win \he be(d 6oned viw" lnar .o.v6ion rate plee at

lhe discretion of dE distict cour! ard only wh6 it atrnatively decides to mider rhe

addiiional mlerial- Id- !t 996- The coln .bo obsred itut no policy concems weigbed

.saiNt iis holding. Id. Whjle E@gdzilg rhat Rule 41{oxl) is inloded to alow a 6e to

end in its dly saag€s befor€ the defende! hs mdqeone signiEcmt line dd efrort in

its dcfc6e, the 6un nored fiat tle nn€ isrplovids a siD/e @edy: a def€ndml tuy

nbdalrsMor move fd smary jtrdgne .,, Jackxon. slpra.

ln linlev Linb€s Joinl lrote.tiv€ Board Ulit 2(]O v. Norfolt Southtu C,mmd@

96-151? (411 Cir 1997) the 6urr h€ld tEt "s tule 120)(6) notior ro disniss supporr€d

by dtrd€ou Mlerials ctur b€ rceaded s on€ for Mnary judgnenr uril ihe

disiricl coln ets b convcn the notion by indicaring that i1 will not exclu.l€ fton its

@nsidentioD ofthe notion lhc rnpponins €xtrancos mi€riats.. Id_ ai 997. Fi61, and

most obvioBlt the plai! langMge of the rul€ d@s lor pmit cotrv4ion upotr sd€.

Rule l2(bx6) doa not proride dut a notioD lo disiss supporied by malerials ourside

th€ plcadings shall b€ treated d orc for swndy jldgndt qim "filed" wirh rhe cowi



( )

or wno 'seed' on a pdty. R rhd, the nne expBsly s1a1es rhat . mo$on to disnis

$plorted by such narqials 'shall be trated" a a sunmary judgmor norion oily Eto

the naterials @ pre*nl€d to dd ml excllded by tne dishicl courr" Fed_ R. Civ, p_

l2(bx6). Iris ldculge m only nee, a ?Df$sor MooF ha concluded, rlEt the "hd€

subni$ion [or $rvie] ordtraeous mr€rials .loes mr by itselfobved a Rure l2(bx6)

motlon ido a modon fo. smary judgndi' 2A Jm6 Wn. M@e, Moore,s Federol

PFctice fl 12.09[3] (2d. ed. I996).

Moreover, holding s Norfolk uges mdd uitdmin€ om of6e cftjcal f€atB of

rh€ coN6ion prcvision of Rul€ l2(bx6). rf a notion 10 disni$ surported by €xtrd€ou

4atdials aubmticilly cotrvsls lo a smary judenent noiion upon *fljce, de

displion Rde I2OXO v€sls in the disrricl cout ro dehirc wnerher or not ro
''qclu.le" mtt€rs ou8ide lle pl€adings wodd b€ elihinated_ ld. See e.e., Wilen_Cjok

942 l.2d at 247; Kelq v. Ma!o. & Cirv Cohcil ofcmberland 928 F. Strpp. 591, 594

(D. Md. 1996); \valk6 v, Tvld Copiv Com,a 886 !_ Supp. 540, 542 n. | (N_D.W_ v&

1991.

Norfolk's susgddon also o.Iicrs witt Rdc l2(bx6)'s rcqdlmol that a coun

Ievide panies wifi notice of its inldtion ro lreat a notior 10 disi$ s one for

sll@dy judgnfrt edis Edombte olporluity ro pE*nt all nateiat mde penindt to

such a norion by Rule 56.' Fed. R. ci!. p. r2(b)(6l se al$ arlms_Bwh *

Schmoke. 63 F,3d 1305, l3 t t (4n Cii 1995), rmted on othd erchds, I l6 S. Ct. t 82r

(1996); Jon@n v. RAC ftp,, 491 I.2d 5 t O, 513-14 (4ih Cir. I974); cav v. ltatl ?61

F.2d175,177-)78r/.$(,hn.l9at Id. ai 997, lurtha, rhe Finl€v.our opircd:

Additionally, ou iderprebdon of Rule l2(b)(6) &ords with tE bene. Ite!€d viw



that convmion takes plee at the discrEtion ofthe cowt, ed at lhe tine lhe conn

efrmaliv€ly tl€cides not to exclude exr.a6s mnd." Ador v. (ssel. I F.3d 441,

,145 (6rh Cii 1993); M.@ v. Star Fm 16. C,., 8 t ? !.2r1 I062, I066 (3rd Cir 1987);

9 Ch&l€s Ae Wnsh & Anhu R. Miltd. F€de6l pRclie & pbedw g 2363, a,l 259

(2d. ed. 1995) ("tulnl€ss f@ally coNen€d inro a hotion for sllmd,y judsn€nt uder

Rul€ 56, a morior to dishs undd Rule I2 dcs not reninat€ the ligh of dismCsal by

ooti@."). S€e also Dayid v. Denvd , l0l E3d 1344, 1352 oorh Ci. 1990; Ard€Mn v.

Alqelone. 86 F.3d 932, 934 (91h Cii 1996). Aj dle Fi6r Cimil r€@ily qDlained:

mt€ preld alpbach to Rule 120)(6) convdion is nDction l Eth€r rho n€cbuical.

A motion to dtunis is mr autooalicatly tusfomed itrto a notion fd sunDary

jldgmenl sihply b€@ue naioes dside ihe pleadiqs @ nled *ith, ed noi *pEssty

rej*l€d br the djstricl courr rrhe dhhict @uri chooss ro ignorc the supplemenrary

naterials md detemin€ rhe tuotior uder lhe Rure I2(!)(6) standard, no @nv6ion

oa6. CeiraHotel Ltd. Pdhe6hip v. torcc Fed Bank,958 F.2d t5. l8l9 (tst Cii

1992)

Becae $is court took m sfimarire Edion to @nvert Blondenfs notion ro

dituiss i o a notio! for slrnnaryjuden€nq dD court js rcquired to apply ihe time

h@ored srardard ol@struing all of rlE factual atleeatioc oftne Conplaid in a lighr

most hvohble to !€rjdoner dd giving Friiiod ttr b@fit of qll esonabl€ infeE.q.

rn his v€rfi€d petilidl p€tilio@ Ciofr set forrh rhe following factual 6seaioN,



( )

Pedlione is a nstally ch4lleneed individlal srD Gtied lpor the

iEight ud advice ol his arom€y in rhe srate r.ial coEr ro dchirc

wne$d 1o a@pt the Sr,re of Ohio's d@ ofrer_ The otrq B

pE4ted to pelitidd at th€ last ndet b€foe ri€1, witb a juy p@l

lil€aly witing in the ball. ?€titioM ce b@ly r.ad, ed did not

utute$tdrd the efrel of rbe agEen€nl or rhe waiv6 of @$tinrfo&l

nghs con&ined th@ir Petiriod's rial col@l did ror €att lne dea

a€rdat to hir or siw it rith pediioM. As a suB peritioM did

@t kno*ingly, voludarily ed tut ligsrly wive his coDsrdutiotrd

righls ud oter valid guiltt pl*.

Const$jng ihe fo€goilg in a ligl @st faloEbl€ to petiliorer Cio6, rhis @ult nula

@@l aor th€ pupo*s of rolilg upon ! notion io disnis, tbat Anthory Ciom:

D@s not udqslald the eff€ci offie wdv6 ofhjs consdtutio.al rielts.

CoDbiring t!€ foFgoins wirh rhe Magisl1are Judge,s tactult finding that,€tirioM ws

ui€p€dd by @u*l dd filed no ll€adilgs, motios or acliom tur fou dd one lalf

y6, duing ebich tine tis $atut€ of limilatim for postanviction rclief osreBibly

qpitd, this cour @ sDt€ m olhd d€t @imiioA on a noion to disiss, rho

petiliond ir @iitl€d to rhe equitabte toli.g lqisioG d a rcsult of his mlal



deficidcies. See, Mlld v. Ruyor ?? F.3d 189 Os Cn. 1996). To hold orheMise at

this slage of lhe F@edings is irc@cr uder @nrlolling law. Micha€ls Bldq Co. v.

Am€niiEt Co., N.A., $pe

Pdilioner als all€ged the following in his vdifi€d peririon:

,. Prior lo €niding his guilty ple*, petitiorcts cousel did nor evalut

th€ stesths dd w€alGses of peritilM,s cde a or lhe Stare of

Ohio's ce i! oftter ro etrectiyely cowset petitio,er @ &cepL@ or

€j€ction oflhe State ofOhio s pl€a otr€!. Fo exdpte, p.ritond's ai,l

col@l did not €eine or evaluat€ ihe psrholoeical Bords of 0E

alleged vicrins whjch werc in disteEe ar the tine dd vhich

clmnicled dtaBivq dramatio psychologicat, behaviool dd morionat

pbblm of rhe aleged victim(, a:long wilh denials thal rhe petirio.d

wos invobr{t in sexu,tly abGive activiti6. Sisdfimtly. peritiorcas

MaI @usl did no1 di*lose to Flitiond, prio. to his ple!, rhat rr. Jtdc

qf ohto had dbctNed scuhdto,t tut iat i, th.lotu ot t@dtdtiob

bj teo of e rtn tdi6 i"vote.tt the .hvga aCdinrt paiti,nd,

(ehphGtu ad,led)

Herc aggi4 the R€lon dd R4omendation of$e Magislrate Judge conpt€rely igrores

p€tnon€is dircct c€dibl€ ed @hpelliq clain of @tul i@ence Thm is lE$ips

Do mor p6@iv€ eddtre of acrlal iDGDce thd Emllrio! by rhe all€ged victim

oftlE qine In spne ofthe forcgoilg, dd h spit€ olrhe @unt atEolute dlty to late all

of the fenul a{egatioG of the periiion a tre .nd to coBtrle thh in a light nost



{ )

fayonble b pelirioM Ciotr, lhe Repon atrtl Rmomddalion qlickry gbsss orer

petitioqt etud imocena claim by nodng: ."etiiontr 
F6ots no delumenr r€lating

lohjs kh,af rmoen*,kp,rl 6nn Rp.oinqddtior ar I

It is cl€a fiom rhe Masistrate Judg€t Reporr dd Rtumefttalioo thar lhe Court

views p.titionels claiN with skepricis. However, €srabtished law dictates Uat such a

vrw mu$ b€ eseNed for a poini in th€ tirigadon whft lne eighr dd crcdibiliry of ihe

eviderce is at play, norju$ nE l€gat sufrcitrcy oflhe pleadings. ft€ Uniied States

Suptu€ Court ir\ Neiizke v, Wiltims. 490 U.S. 319 09S9), addres*d thjr pecise

jssue "Rul€ 120)(6) aulhodz€s a coull io dismiss a clain on rhe basb of a disposirive

i$ue oflaw. Hisho! v. Kin! & Soatdina 467 U.S. 69,73 (1984): Conlry v. cibsn.355

U.S.41,45,46 (1957). Thb preced@, opcmting on ihe asmptiotr tbar the fdMl

alleeatioc ir iie conplainr de r@, str€mlifts I'rigltion by disrEsing Mln ne.dles

di*overy dd facifinding. No0ing in Rul€ t2(bx6) confines ire swee! ro cbims of law

which e obviousty nBDppdtsble. On the conrary, 'f d a mftd of taw ,,ir is cl€r th.t

no Flefcould be g@ted Dder uy sei offacts that coukt be provert coNistar *ith lhe

alleeatio6," Hishor snpl6, at ?3, a clajn must b€ disnise4 *ilhour Egad to $4Ether n

is ba$d on m oudedth legal tn@ry or on a ctos bul ulinat ly MEiliog orc. pra,

Rat 12(b)(6) do* not counk@ arc dtnisst b64r m ajulteek nbMie! of d

coblplei'n\Joctuald eettio& Dittri.l @tn jade6 tootiae to .thnirs cttiK on srch

gmt4.Is mtt t@h .bdhere./,r lds,t s4,pr,r,,' Neit*e v. Wilids_ 490 U_S. 319

(1989) (dph4is added).

l 0



Tte 6d CiMit htr eiglEd in on itis issu€ s welt. In MiUe! v_ CEi€ No, 93-

4378, Unit€d Slat s CoEr ofAlpab 6u Cn. (MNh 22, 199t, a cde on alpe.l Aom

the Unit€d Slates Dishici Colrt tur ihe Nodh€m Distrid of Ohio, the courr opined: .Or a

Fed.R.Civ.r. l2OX6) morioi, all ofthe allegadou coDrained in ihe pLintms @mpl.inl

e acce €d d truq md rhe onplaint is aclrued libedlly in tavo. o{ rhe pdty

opposing Ihe notiod. !!4ib 983 F,2d at 1356r Wesrlal€ v. Lu6. 537 F.2d 85?, 8S8

(6lh Cir 196). ti S.h.u v, Rhod6. itD Supl€m Coud qplaine<t ..M€n a fed€.dt

6urt rcviws rhe sufrciflcy of a @nplainq befft th€ rc@prion of my eviden€ . . . its

tak G @6sily a linited or. Tle is$e is not wh€dE a plaidif will ultimtely

pEvail but wh€lhd Ihe /ainriff is mlitled io on€r evidmE io support itte claim. I'deed

ir nay app@ on thc fae oflhe pLadires rhat a r4orery is v€ry mote ed nnlikely bur

{ }

ScbeEa 416 U.S.232,236(1974). !r is mt rhe tuncnon ofthe coun lo wiglh evidem

or 4aluate tle qedibility ofwiheses, C@qon v. S€itz 1994 WL j75446, 15 (61b Cn.

1994): iBiea4 th€ coun slDdd deDy the motion unes ir is cl€d ihar th€ plailtifr m

prew Do set of facts in suplDrr of hd clain rtEl wo'nd enritle her to Etiei Cmercr

1994 W! 575446, a5 (quoIi,g Conla v. Cibson. 355 U.S. 41, 4546 0 95?).

Be€ue it is anccivabte $!r a ser of f@ts could be rroved in suppon ofihe conplainft

allegatioB udd *.trich MiId wodd be entirl€d to Elief for intentionat i.Jticrion of

motional distress, the clain shoutd nol hdE ben disised ud€r Fed.R,Civ.p.

l2(bX6)." Milld v. cuiq suph.

l l



CONCLUSION

Visingtbelacts s€tfo.lh indEpteadings h a liehlhsl favoEbl€ to petitioM

dd giving paitionr th. berefit of all reeiable infEqc6, ir is abudddy cl@ ihar

petiliond Cioff @ Fove a *1 off&rs dtitline hid b th. equirable tolling provisios

tmvid€d ude! law, On tnat b€.iq tbis Corm should slstsin pditida,! objetios ro the

M,gistrile Judee's R.port ed R@msd,lioa ed€r e odd d€nying respondml,s

noti@ 10 disni$ dd pm@ed witb rhis mtter upon irs mmls.

Tdeplo@: (3301393-3400
F@ihile (330)-393-3090

cnail svqfoldael.coh

te ryV. c66dDe (0{51566)
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